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CHAPTER 13

The Effects of International
Copyright Laws on National
Economic Development

C. Ann Hollifield
Tudor Viad
Lee B. Becker

emerged in the global economy. The traditional factors of industrial

production and control of natural resources began diminishing in impor-
tance as sources of national economic strength. In their place, innovation, tech-
nology development, and knowledge-based industries emerged as the engines of
global economic growth.

This essential shift in the structure of the global economy, which is
often called a knowledge economy, remains poorly defined and imperfectly
understood. That the phenomenon is real, however, is generally accepted, even
as economists acknowledge that they remain uncertain how to measure such
intangible factors as information, knowledge, innovation, and their effects on
the larger economy.!

But there is little doubt that, in the future, the economic strength and
social and political stability of nations will depend in large measure on their abil-
ity to access information and, from it, create new knowledge and innovation.
This reality is rapidly increasing both the demand for, and the value of, informa-
tion as a resource and a commodity in the global marketplace. Economists argue
that having timely access to emerging information is becoming a necessary con-

During the last decades of the 20th century, a fundamental revolution

163



164 HOLLIFIELD ET AL,

diti_on for successful participation in the global economy, while developing
nations recognize that the content and information-production industry will be
one of the most robust and valuable industries of the 21st century.

These factors are rapidly increasing the importance of debates over the
ownership and control of information and knowledge. Given the increasing
value of information in the global economy—both as economic input and con-
tent commodity—it is hardly surprising that industrial nations, which hold the
largest stores of economically valuable information and knowledge, have
scrambled in recent years to expand the strength and scope of the international
agreements. governing national and international copyright. During the 1990s,
the protection of intellectual property in general, and copyright in particular,
were among the central issues shaping the negotiations of numerous internation-
al trade agreements such as the General Agreement on Trade and Tariffs
(GATT) and the North American Free Trade Agreement (NAFTA). These
efforts culminated in the GATT Agreement on Trade-Related Aspects of
Intcllefctual Property Rights (TRIPS), which took effect in 1995 and required
pgrtimpants in the World Trade Organization (WTO) agreements to comply
with earlier international copyright.2 TRIPS also gave the WTO enforcement
authority over international copyright disputes. As a result, TRIPS put tremen-
dous pressure on nations with weaker copyright and intellectual property laws,
fprcmg them to bring their national laws into compliance or suffer trade sanc-
tions on other economic goods.

Although much of the government’s and media’s attention during this
period of international renegotiation has been focused on broader issues of intel-
lectual property protection, including patents and trademarks,3 the fact remains
that in tbe knowledge economy, information is arguably the primary input into
economuc processes. Thus, it is the legal regime surrounding copyright and its
fenforccrnent that structures the bottom of the economic-value chain,* determin-
Ing, at least in part, how rich the information inputs into a nation’s economy are
likely to be.

' . If copyright law is clearly a central and increasingly important issue in
¥ntcrnat10nal trade regimes, what is less certain is how copyright laws actually
influence information access in developing nations. On the one hand, propo-
qents of strong laws protecting ownership of information argue that such regula-
Flons are necessary to encourage the creation and widespread dissemination of
ideas and to help nations protect and capitalize on domestic content industries.
They argue that a strong international copyright regime is in the best interest of
all na'tions—devcloping and developed—that see themselves becoming content
s.upphe'rs to the global media and information markets in the emerging informa-
tion-driven economy. On the other hand, many developing nations argue that
they cannot afford to pay for timely access to emerging information and that,
thfarcforc, it is necessary for them to have weak national copyright laws that per-
mit them to pirate and reproduce what they otherwise could not afford to buy.
The argument from this viewpoint is that strong international copyright regula-
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tions serve in part to reinforce the current divide between the information—and,
therefore, economically—rich and the information and economically poor.
Strong copyright laws, in this view, increase the likelihood that developing
nations will remain economically dependent on the developed world as the
knowledge economy evolves.

Complicating these debates over the impact of copyright laws even
more is the emergence of digital information technologies that make the repro-
duction and dissemination of information possible at a near-zero per unit cost.
These technologies exponentially increase the speed with which new knowledge
can be disseminated, but they also exacerbate the problems of pricing and con-
trolling information products, making owners of content wary of providing con-
tent on digital networks. The emergence of digital information networks has
greatly increased the pressure on national governments to quickly implement an
internationally acceptable and enforceable legal regime for protecting owner-
ship rights in information and content products.

Finally, all but left out of the debate among copyright experts is the
growing awareness among communication scholars, information technologists,
and economists that information is not a monolithic concept. Rather, much as
physicists note that light behaves as both a particle and a wave depending on the
context, information scholars have recognized that the function, impact, and
value of information varies widely according to the context in which it is creat-
ed, transmitted, received, and used. The age of information technology has
made it clear that while information is a necessary input for knowledge, infor-
mation and knowledge are not synonymous, with knowledge implying some
unpredictable element of human perception applied to information. This aware-
ness has become a fundamental issue in software and network design, with
information technology experts striving to use their understanding of the vary-
ing characteristics of information to create user-friendly information systems.
Despite the high level of attention that has been focused on restructuring copy-
right laws to bring them into alignment with the realities of the information age,
the international policy community has been less concerned with accounting for
variances in information uses when constructing the international legal frame-
work that governs information access.

This chapter then, explores these emerging issues and their implica-
tions for economic viability among nations in the emerging global knowledge

economy.

THE GLOBAL KNOWLEDGE ECONOMY

Economists have concluded that knowledge has become a—and perhaps the—
driving force in the current global economy.5 In the 1990s, the increasingly
rapid exchange of information within business and industry that resulted from



166 HOLLIFIELD ET AL.

increased interconnectivity and the development of improved management
information and control systems received much of the credit for the growth ip
productivity rates in the United States and other industrialized nations 6
Companies that invested most heavily in information technologies were found
to show greater productivity gains than those that spent less on such knowledge-
supporting technologies.” Other research has suggested that knowledge is a key
resource within companies and its application to the firm’s traditional assets and
core business has become the principle source of company value.8 Many econo-
mists predict that, should current trends continue, the next wave of global eco-
nomic development will be based on custom-designed creative production as
opposed to the mass production and consumption patterns that characterized the
industrial economy.?

Indeed, Kelly argued that the current global economy has reached the
“tipping point” of a new economic paradigm where knowledge will become
such a critical input into economic activity that the viability of nations, compa-
nies, and individuals will be assessed based on their knowledge and access to
knowledge rather than on traditional measures of productivity.10 Similarly,
senior vice president and chief economist of the World Bank Group Joseph
Stiglitz argued that in developed nations, “knowledge and information is being
produced today like cars and steel were produced a hundred years ago.”11
Moreover, economic development experts have recognized that success in the
new economy is enhanced when knowledge communities form, that is, where a
critical mass of experts in a given field locate in the same geographic area, and
thereby engage in a constant exchange of information, ideas, and knowledge.12
The emergence of such knowledge communities in the United States was criti-
cal in the successful development of such recognized regions of leading-edge
innovation as California’s Silicon Valley, North Carolina’s Research Triangle,
and Manhattan’s Wall Street financial community.

Consequently, nations and regions that hope to compete in the global
knowledge economy of the future must have ready and immediate access to
information and to emerging knowledge. They must be able to disseminate such
knowledge and information widely and quickly within their nations in order to
foster the development of knowledge communities, as opposed to investing in
the education of a few experts who work in relative isolation within their disci-
plines. That less-developed nations, in particular, will be able to succeed in
accomplishing this remains an open question. Although the emergence of a new
economic paradigm structured on information rather than natural resources or
capital intensive heavy industries may appear to create new development oppor-
tunities for less-developed nations, the reality is that differences in access to
information and information technologies, educational infrastructures, and other
necessary supports for a knowledge-based economy may, in fact, widen the gap
between developed and developing nations in the global information age.13
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THE ECONOMIC CHARACTERISTICS OF INFORMATION

The concept of knowledge as an economic input is a difficult one, and the com-
plexities involved have significant implications for international copyright
regimes. From an economic standpoint, knowledge is a public good, meaning
that consumption by one user does not diminish or make the knowledge more
scarce for other users. This essential nature of public goods makes them
extremely difficult to price in the market. Moreover, as Schwartz, Kelly, and
Boyer pointed out, economic models are built on the concept of resource scarci-
ty.14 However, not only is knowledge a public good for which dissemination
and use does not increase scarcity as it would for a manufactured product, but
knowledge itself is not scarce, increasing globally at an exponential rate.15 This,
too, increases the complexity of measuring the value of knowledge in the global
economy. Additionally, the exponential growth of knowledge means that
knowledge is, at some levels, increasingly perishable. If the new economy is
driven by innovation, and innovation is based on leading-edge knowledge, then
nations or regions that learn of new breakthroughs months or even years after
they occur may lose the ability to compete at the leading edge of innovation
against those that have more timely access to continually emerging information.

In addition to the “public good” nature of information, economists and
other scholars have identified other economic characteristics of information that
complicate the process of creating effective policy for information and copy-
right industries. Among the specific economic characteristics identified by
Priest were the following:16

1. Uncertainty and risk in production. The actual value of an informa-
tion product cannot be determined until after the producer has under-
taken the full costs and risks of production and completed the cre-
ation process.

2. High investment-to-reproduction-cost ratios. This characteristic
makes information expensive to produce and relatively inexpensive
to reproduce, increasing its susceptibility to theft. As a result, it
increases the risks involved in initially developing information prod-
ucts and, therefore, encourages consolidation in information and
copyright industries, which need to capture economies of scale and
scope in order to offset those risks.

3. Varied relevance of information products across consumers.
Information products have varied and unpredictable relevance to dif-
ferent consumers, making market demand difficult to predict.
Moreover, consumers of information generally buy an information
product only once. In other words, consumers rarely buy multiple
copies of the same book or CD or see the same film repeatedly. This
makes piracy even more costly to the original producer as the pro-
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COPYRIGHT REGULATIONS AND ECONOMIC
DEVELOPMENT IN THE KNOWLEDGE ECONOMY

regime that structures information ownership, reproduction, dissemina-
d access, national and international copyright laws are the foundation of
the value chain of a knowledge-based economy. Whether the current interna-
tional copyright regime as represented in the TRIPS treaty is a support for the
creation of value through knowledge, 2 threat to that creation, or sOme combina-
tion of the tWO, is currently unclear and may well largely depend on local condi-
fions. Arguments abound on all sides of the debate, but the difficulty of measur-

ing knowledge and information-based inputs and outcomes makes it difficult to

empirically assess the impact of current copyright regulations. What is clear is

ht rules are, at best, a blunt instrument for managing infor-

that current copyrig
mation exchange in the age of information and digitization. Copyright laws
wledge.

ern the boundary between the public and private interests in kno
Because of the many positive externalities associated with knowledge and edu-
cation, society clearly has a strong interest in encouraging the widest possible
dissemination of information. Indeed, the libertarian political philosophy, which
historically has provided the philosophical underpinnings of the U.S. approach
to information and communication law, is based on the fundamental principle
that the greatest public good comes from vigorous and open competition in the
free marketplace of ideas. Despite this philosophical commitment to open infor-
mation, Western nations long have simultaneously recognized and protected the
private ownership of the expression of ideas and information. The most obvious
argument in favor of copyright laws is that creators have the right to receive

payment for the knowledge or information and content products that they have
s an incentive to authors for

created. Copyright provides compensation and thu
intellectual production.

Proponents of strong copyright regimes also argue, however, that in
serving private production interests, copyright laws also simuitaneously serve
the public interest by encouraging both the creation!? and dissemination of new
ideas.2® They contend that without the economic incentives provided by copy-
right protections, innovators will have little reason to make the investment of

time and intellectual capital involved in developing new information, knowl-
ts such as Priest argue

edge, and content products. Indeed, information economis
that the inability of producers to realize the full value of their productions—
including the value of resulting externalities for society—Ileads to an underpro-

duction of information and knowledge in relationship to their positive effects on

human welfare. From this perspective, copyright is seen as @ critical factor in

evelopment and publication of new knowledge and, therefore,
nterest in developing a strong and sta-

As the
tion, an

gOV

encouraging the d
as a critical factor ip serving the public i

ble economy.
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dies have not been done on

reseaICh on trademark and patent laws, similar stu
nd the development of con-

¢ effects of copyright laws on economic growth a

t industries.
There is, however, a counter argument to the demand for strong and

ceable copyright laws that has been advanced for decades by developing
hich find themselves disadvantaged in a world where information
largely controlled by developed countries. Less-developed nations
iraditionally have maintained that they need weak domestic copyright regula-
tions because of their inability to pay the royalties required to reproduce or dis-
seminate content that originated in foreign countries. Nonenforcement of copy-
right has been seen as necessary in order for less-developed nations to have any-
thing other than marginal access to the current knowledge emerging in industri-
alized nations.??

For example, in the 1990s as the costs of books and journals soared
globally, libraries and universities in such countries as Russia and the states of
the former Soviet Union, as well as in many sub-Saharan African nations, found
themselves forced to discontinue journal subscriptions and book purchases.®
During the same years, the cost of books tripled in some eastern European
countries, negatively impacting the ability of individuals to acquire information.
In 1990, it was possible to buy 100 books with the average salary of an individ-
ual in Romania, but by the end of the decade, the total annual salary of a
Romanian would have purchased only 40 books. Thus, even as the awareness of
the critical role that knowledge and information play in the global economy was
increasing, many less-developed nations found that much of their access to such
knowledge was cut off as the result of financial constraints.

Supporters of the argument that developing nations need to maintain
weak copyright protections until they have the opportunity to catch up economi-
cally with the developed world frequently cite the examples of Japan and, later,
China. Both of those nations experienced their strongest periods of technologi-
cal and economic growth during periods in which they maintained weak copy-
right protections. They question the ability of developing nations to create copy-
right industries that will survive in global competition against the mature and
stable copyright industries based in developed countries, which had the advan-
tage of evolving slowly over time and in relatively protected domestic markets.

Lesser developed nations also have long argued that there should be
differential international copyright regulations based on the nature of the con-
tent in question and the economic strength of the nation seeking information
access.3! From this perspective, textbooks, technical reports, scientific journals,
and other knowledge and educationally based content products should not be
treated under copyright laws in the same way that Hollywood films, novels and
entertainment spin-off products are treated. This argument has been supported
in recent years by information scholars who have noted that information is not &
monolithic product. Rather, it changes in nature depending on the use to which

ten!
enfor

natiODS, w
[esources are

it is put.
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Braman, for example, argued that information can be categorizeq into
at least four different types of uses: resource, commodity, perception of pattery,
and constitutive force in society.32 When information is used as a resource, i;
comes in discrete pieces that act as an input in the user’s activities, gaining
value and coherence as the user organizes them into knowledge or informatjqy,
flows. Information in commodity form is where information is packaged apg
sold as a product, such as in books, films, or newspapers, or contributes to the
creation of economic value in other processes, such as in transborder data flowg
of corporate information. Information as “a perception of pattern” implies the
interaction of information with human cognition and is relativistic in that it rec-
ognizes that the role and value of any single piece of information will vary
according to the use or insight that the user brings to it. Finally, information as 3
constitutive force in society recognizes the externality value of information, that
is, information once loosed can have a dynamic and cumulative effect on the
social, political, cultural, and economic fabric of communities and nations that
goes far beyond what individuals and/or organizations are able to achieve indi-
vidually with information. ’

Braman argued that in the current information age, policymakers can
no longer afford to treat information as a monolithic concept. Policy that fails to
account for the differential uses and roles of information in society and the
economy will not be effective.

Using a similar rationale, less-developed nations have argued that they
should have compulsory access to knowledge-related materials such as text-
books, and that that access should be granted at reduced rates.33 Critics of this
proposal have argued that it could lead to foreign-market “dumping” of content
products on developing nations, resulting in the destruction of domestic content
industries.34 Supporters, however, counter that most of the world’s knowledge
is being produced in the industrialized world, and developing nations must have
access to knowledge as it emerges in order to build their own educational infra-
structures and to compete in the global economy.

International copyright agreements have attempted to respond, at some
level, to these concerns. In 1971, the Paris Revisions to the Berne Convention and
the Universal Copyright Convention addressed these concerns in a limited way.
The agreement provided a limited compulsory copyright licensing process to assist
publishers in officially designated developing nations in gaining access to materials
from Western publishers. Under the process established under the Paris Revisions,
publishers in developing nations seeking the rights to educational materials from

Western producers could receive compulsory reprint rights if they tried and failed
to negotiate a voluntary licensing agreement with the copyright holder and if their
efforts met specified circumstances. Those circumstances included that at least 1
year had elapsed since the material was first published in some instances and 3
years in others. They also specified that the copyright holder had to have either
refused the reprint rights request without sufficient reason, not responded to the
request in a timely manner, or not be locatable.35
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thgus reducing one of the primary motivations that scientists and artis
! tion
ting content in the first place. forma
e Other scholars and economists have noted that because 1I reated
i i s with new ideas beins ~. its
and knowledge creation are dynamic processe . S inp
from awareness of pre-existing ideas, knowledge and informats

fees for reproduction o
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into any research and Innovation process 40 Thus, any time a strong cop
regime creates a disin_centive to produce information, or raises the
acquiring knowledge or information, it also raises the cost of new r
That, in turn, potentially slows development of new innovations that
immensely valuable to the national €conomy. Therefore, it is not on
developed nations that have an €conomic interest in low

YTight
Price of
esearch.
may be

COPYRIGHT AND THE DEVELOPMENT
OF CONTENT INDUSTRIES

In addition to the economic effects that come from access to information ang
ideas, it also is the case that the production of ideas and content—what Goddard
called the “tradeable information sector” of the economy*l—is a major and
growing industry in developed nations.42 Media economists categorize four dis-
tinct business sectors in copyright industries, all of which create value in the
national economy: content creation, which includes the creative aspects of

manufacturing of content products; distribution, which includes international
export and import of content; and exhibition, which includes such companies as
theater chains and local cable systems.43

In 1997, the core copyright industries were credited with contributing
4.3% of the U.S. gross domestic product (GDP) or a total of $348.4 billion.44
Total copyright industries were estimated to have contributed $529.3 billion to
the U.S. GDP, or 6.5%.45 Growth in the core copyright sector between 1977 and
1997 was more than double that of the U.S. GDP as a whole and was one of the

leading sectors in new Jjob creation for the period, employing 3.8 million people
by 1997, or 2.9% of the U.S. workforce.

and Equipment.

Such data make clear why U.S. content industries repeatedly have been
hailed as one of the key, consistently positive counterbalances to the nation’s
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UNESCO’s data on foreign trade in content products shows' just ho;
] the U.S. experience is, however, and how unevenly sucgess in contf: !
unusua. is distributed around the globe. Of the 118 countries for whic
inds o lSd t least 1 year of data on book and pamphlet imports and exports
DNESCO 1;95-1997 only 25 (21%), showed a positive trade balance in at
for (he yearfs hose ears’ Of those countries, 14 (56%) of those with positive
e O e g 11}110 thc;, period were located in Europe; 4 (16%) were locatgd
e e i L;r- 4°were in Asia, 2 were in South America, 1 was in Ocear}la
in Nor Amerli(; :Africa (see Table 13.1). Moreover, only 12 of the countries
an’?h npf)ons?ti?: strade balances in book publishing maintained such a balance for 4
- Table 13.1).
ormere year; blit\;,zl(?c?es,l iiltlil: ?niigri Emd export of newspapers and periodicals
d : rsa}rr‘::ilakr1 distribution. Of the 119 countries for which UNESCO had
e wspaper and periodical imports and exports for at least 1 year
pace datal9()9nSn:nd F1)997 26 countries (22%) had positive trade pglances for at
Fets“t/efl;ear in that time’ period (Table 13.2). Of those witll1 pots1‘tj1\{e t::iz l:lil‘;
o i , 4 (15%) were located in :
e A (5'0%) sW Z::ii\llzl(:; t;dwl:rf luc::zi:d in(North America? 2 were in Africa
o] Am‘?ﬂ‘g reali)ia (Tablej 13.2). Of those nations with posi'qve trade balances
?nd b~ a::l eriodical publishing, only 12 reported pOS}tlve trade bgl;rgl;;s
m i d pc:riodical products for 4 or more years during 1991 an . .
" HCWSP?F GTO‘:; \Sithout saying that a strong content indust‘ry tl}llat pg\?eru:sz
i ationa%ly salable products contributes to economic stgblh(;y.mecs)tvivc Cor;tem
mt'e'm fit from such products depends, first, on having do sl comen
FeA Pr? and production industries in place, and then on the «:—:x1tsh«::;t oot
deVClOpmg—n f rcgable international framework of copyright 'lawsf ompen
o i Zﬂ N roduction of content products illegal apd proyldesfc; ooy
una’mmorlzhe recl))ducers. Without such protections, it is impossible [(l-)le dovelon.
o out 'Iolt' : or content distribution or, in some cases, t0 recplggr have strone
toeiip;;adl;io?i?lction expenses involved. Thus, nation; tl\}:taeiztested - terest in
(r:Itlz)ntent industries or have ambitions to develop them aw ¢

. . oht la
supporting the strengthening of 1nternat10na} coI’)yrlght A oxts to enforce more
° Indeed critics of industrialized nations currezil ot his issue of export
tringent copyright regulations worldwide have a{gue & eurrent policy trend.
. rii %oreign trade is a primary motivation behind t erking - chnologies and
;;owever the advent of new satellite and digital petwﬁt o ent that they pro-
: i i i nme - on indus-
formation and entertal oduction in
expanded capacity for in . ent p
ﬂ;?ie h2ve createlc)i openings for new players in glob'fll ifin o tally clean nature of
' ital i ' d enviro e increas-
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tries. Recognizing the low g e ha ome increas
. . many developing natl hat ambition
ntent-production businesses, ' " Iha r
F:001 int?:rested in creating their own content 1'ndusltr1<(°; right protections even
::;dyan increased interest in stronger international cOP

among developing nations.



176 HOLLIFIELD ET AL,
TABLE 13.1
Countries With Positive Trade Balances in Books and Pamphjetg

in at Least 1 Year, 1995-1997
Books and Pamphlets
Asia
China*

Hong Kong*
Jordan
Singapore*
Europe
Belgium*
Denmark*
Federal Republic of Yugoslavia
Finland*
France
Germany*
ltaly*
Moldova
Netherlands*
Russian Federation
Slovakia*
Slovenia*
Spain*
United Kingdom*
North America
Dominican Republic*
Netherfands Antilles
St. Vincent & the Grenadines
United States*
South America
Chile
Columbia
Oceania

New Zealand

Note. *Indicates countries for which 5 or more years of data were available between 1991 and
1897 and which showed 4 positive trade balance for at least five of those years.

Source: UNESCO Statistical Yearbook (1999). Paris: United Nations Educational, Scientific and
Cultural Organization Publishing.

Proponents of stronger international copyright laws have argued that
such a framework is important to developing nations not only in order to help
them capitalize on content products that they currently may be producing, but
also to protect fledgling domestic knowledge and content industries from being
overwhelmed by foreign competitors before they have the chance to become
established and stable. This last argument recognizes that where natjonal copy-
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TABLE 13.2

untries With Positive Trade Balances in Newspapers and Periodicals
co

in at Least 1 Year, 1995-1997

Newspapers and Periodicals

Africa Algeria®

Egypt

Asta Hong Kong”
India*
Pakistan™
Singapore”
Europe Czech Republic
Denmark*
Finland*

France*
Germany*

italy*

Lithuania
Macedonia
Moldova
Netherlands™
Slovakia™

Spain®

United Kingdom™

North America

>

Dominican Republic
United States”
South America argening:

Chile*

Columbia™
Uruguay*

Oceanta New Zealand

i 1991 and
Note. *Indicates countries for which 4 or more years of data were avallablerbetween
15;797.and which showed a positive trade balance for at legst four gf those yeetxi Osl:)al Sciontifc and
Source: UNESCO Statistical Yearbook (1999). Paris: United Nations Educa ,

Cultural Organization Publishing.

it with
right laws are weak, the ability to pirate content .from overiizsbz;ngris:;:jllt) ev;'ow
near-zero physical reproduction costs allqws foreign .contg,nwn e emation 10
domestic content. If weak national copyright laws dr1.v;, o v 1o oro-
domestic content producers, then local authors havg either ;taion e do produce
duce information at all, or an incentive to sell the informa



178
HOLLIFIELD g Af

Finally natio

) ns that have thyjvi

may lose valy, riving black markets

Additionally g:i:{:ax T:Venue-s that would be created by J;;t;:;men.t Products

may lose exp’ons thastecg ];he limited ability to sel] pirated materig.;tle o

. uld either provide direct national income o S, Countrigg
. T IMProve the

United States 3]
One as a result of .
13.3). Total losses were down from ;ggent piracy topped $9.9 billion (Table

term effects on socj
Clety and, theref;
b . > Ore, concerns .
Yy forelgn cgntent are not lightly dismissed 49 about the domination of local media

h S n
I 1S Co cern about fOI'CIgII CUIIU] al lllﬂuel’lces thIOUgh Hledla Content

INTERNATIONAL LAWS AND NATIONAL ECONOMICS 179

TABLE 13.3
Estimated U.S. Trade Losses on Pirated Copyright Products
1998-1999 (in millions U.S. dollars)

Moss 19991998
Records and music $ 1,683.5 $1,613.1
Motion pictures 1,323.0 1,420.5
Books 672.8 818.5
Entertainment software 3,019.6 2,952.4
Business applications 3,211.1 3,437.0
Total Losses $9,910.0 $10,041.5

Note. Source: http://www.iipa.com/htmi/full_reports.himl.

tent products. Such restrictions, of course, have little effect on the black market
of pirated content products. Proponents argue that stronger copyright laws pro-
tect nations against the cultural influences of international media both by hin-
dering the pirates who illegally import pilfered content products and by protect-
ing the development of fledgling domestic media industries that, if allowed to
grow, eventually may be able to supply a greater proportion of local demand for
information. Thus, concerns about the cultural imperialism inherent in interna-
tional media and content also have been sources of international support for

strong domestic copyright protections.

COPYRIGHT, ECONOMIC DEVELOPMENT,
AND THE AGE OF INFORMATION NETWORKS

Research on the relationship between information infrastructures and economic
development leaves little doubt that access to communication networks is posi-
tively, if not necessarily causally, related to economic development.5¢ In devel-
oped nations, information networks are facilitating rapid information creation
and exchange that often results in innovation.5! In less-developed areas, the
emergence of digital networks has equally important development implications.
Information infrastructures have the ability to reduce the disadvantages of time
and distance that hinder the economic development of rural and underdeveloped
areas.’2 E-commerce applications make it possible for distant customers to do
business with remotely located local producers, enlarging the available cus-
tomer base for businesses in rural or economically underdeveloped areas.’?
Perhaps even more importantly, digital networks can make economically valu-
able information available to remotely located businesses, enhancing their abili-

ty to compete against more centrally located producers.
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Digi i
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As Pri . .
being brous }i’rlest pointed out, thfase economic characteristics of information are
g ght ever more sharply into play as the result of the expansion of glob-

A MODEL OF THE RELATIONSHIP BETWEEN COPYRIGHT LAW AND
ECONOMIC DEVELOPMENT
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rext of the knowledge economy, there are at least four points at which informa-
tion intersects with other economic processes to create value for a national
economy: creation, production, distribution, and innovation. Innovation, of
course, is a function of the instrumental characteristic of information and, there-
fore, is dependent on timely access to emerging information, regardless of its
point of origin. .

Copyright laws affect all four of these points of value creation. The pri-
mary function of copyright law has been to protect the economic interests of con-
tent producers and distributors. Supporters of strong copyright enforcement have
argued that such protection also is necessary to encourage content creation, and to
enable countries to trade in the information products they produce. Others have
argued, however, that copyright hinders the society’s ability to capitalize on the
instrumental value of information and creates a production disincentive to scien-
tists and others who produce the type of information that is most likely to generate
innovation and other positive economic and social externalities.

It seems likely that there is merit in all of these arguments. The com-
plexities of both the processes of content production and distribution and of the
economic characteristics of information itself suggest that the effects of copy-
right laws may vary along these four processes of creation, production, distribu-
tion, and access/instrumentality. Indeed, it might be expected that the effects
conld vary within each of the four processes, depending on the context.
However, such hypotheses remain untested.

METHODOLOGICAL CONSIDERATIONS

One of the problems facing policymakers in both developed and developing
nations as they debate these positions is the absence of empirical evidence on
either side of the dispute. Maskus, who has done the most important work in
this area, has noted that economists did not even attempt to test the effects of
differences in IPR legislation and enforcement until the 1990s. The conse-
quence has been, he noted, that both those arguing for and against SHQHg con-
trols have done so without empirical support for their position—a situation that,
according to Maskus, remains largely true today.55

Data that could be used to “test” the competing perspectives on t'hC
economic implications of copyright are difficult, if not impossible, to 9btz_11n.
UNESCO is generally considered the best source of data on book and perllodl.cal
production and trade. However, scholars who follow the global p'ub!ls.hmg
industry note that UNESCO’s data are based on self-reports from individual

. . e - : ts, measure
nations, which often use differing definitions of industry segmen s m
incon51stentl)’~

production differently, and report their data to UNESCO content-pro-
Thus, comprehensive, reliable, and comparable dgta Olilasis The Hata
duction industries is impossible to obtain on a nation-by-nation ’
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ing Coumlr\;I::’s:rru:fn ;nftonri)atlon access also is.problematic. Based on develop-

entifir e guments a out. their need for differential copyright rules for sci-
nd educational materials, textbook and Journal production might be
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saken as surrogate measures for information access. However, these measures
are blunt at best, and cannot be used to evaluate the degree to which the text-
pook and scientific journal materials are the result of domestic creation.

Finally, piracy rates and losses in revenues for the producers of copy-
righted products in nations with strong knowledge-production and content
industries might be used as a measure of the strength of global copyright laws
and enforcement. However, such data offer only limited insight into the conse-
quences that the pirating nations may experience in terms of their own domestic
production as a result of the losses.

In summary, there are a number of ways that the relationship between
international copyright laws and national economic development might be mea-
sured. None of the approaches, however, can offer a comprehensive view sim-
ply because of the complexities of the relationship itself and the possibility that
the relationship may vary along the knowledge-production chain. Strong copy-
right laws may, for example, enhance knowledge-creation and international
trade in content products but harm production and domestic distribution.
Similarly, weak copyright laws may undercut creation and international trade,
while spurring production and domestic distribution.

Despite these measurement issues and the known problems with exist-
ing global content production and trade data, testing the competing arguments
surrounding international copyright law must remain a priority issue on the
agenda of those who seek to understand the real effects of international policy
in this increasingly critical area. For that reason, available data were used to
conduct preliminary tests of the hypotheses advanced by both sides regarding
the effects of copyright laws on national economic development.

UNESCO’s country-by-country data on book production, textbook
production, and international trade balances for books, periodicals, and newspa-
pers were used to measure the outcome of copyright.5® UNESCO measures pro-
duction in terms of the number of book and textbook copies produced by each
country. International trade balances are measured as the difference between the
figures for the import and export of books and pamphlets. The countries for
which UNESCO had production and trade data also were classified and coded
according to their position on the “Special 301” Recommendations lists.
Countries also were coded based on when they instituted major copyright
reforms during the 1990s. The year in which those reforms became law was
entered as a measure of compliance with international copyright regimes.60

In the analysis, a mean score for level of piracy was developed by
averaging each country’s Special 301 list placements between 1990 and 2000.
Each country’s annual trade balance for printed materials was summed across
the years 1992-1996, while production figures for books and textbooks were
summed across the years 1992-1996. Bivariate correlations were run to examine
the relationships between piracy levels, copyright reform, book production,

textbook production, and international trade balances in the import and export
of books, periodicals, and newspapers. The data were examined for all of the
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nations for which data in all the years required were available. Additionally
second analysis was done using only data from the eastern European natj 2
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TABLE 13.4 (Continued)
Average./IPA S/owne§s in Textbook Book International
gatclffl./st. Reforming Production Production Trade
assification Copyright 1992-1996
1 -

1990-20002 Lawsb seertese ?;g, 33897
International .000 -.034
Trade Balances 0 o "
1992-1997
N 37 33 6 6 37
aA high score reflects higher levels of piracy.

A high score indicates more recent acceptance of international copyright standards

TABLE 13.5
Correlations Between Piracy, Copyright Laws, Book Production, Textbook Production and International Trade
Balances for Books, Periodicals, and Newspapers, Adjusted for Population Size of Nation
Average 1IPA Slowness in Textbook Book International
Watch List Reforming Production Production Trade
Classification Copyright 1992-1996 1992-1996 Balances
1990-20007 LawsP 1992-1997
Average 1IPA 1.0
Watch List
Classification
1990-2000
N 62
Slowness in 077 1.0
Reforming
Copyright
Laws
N 51 51
Textbook .388 .739 1.0
Production
1992-1996
N @ 9 12
Book -170 134 424 1.0
Production
1992-1996
N 11 9 g 11
§

(Continues)
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TABLE 13.5 (Continued)
Average lIPA ]
Wamhgust Slownetss in Textbook Book Int 1
o giformmg Production Production Tr:g;aﬁona/
P pyright 1992-1996 1992-199
o it 6 Balances
1992-1997
International -.033 -220
Trade Balances . 22 226 10
1992-1997 |
N
34 30 6 6
. 34
aA high scare reflects higher levels of piracy.

A high score indicates more recent acceptance of international copyright standards
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TABLE 13.6
Eastern European Countries: Correlations Between Piracy, Copyright Laws, Book Production, Textbook Production
and International Trade Balances for Books, Periodicals, and Newspapers

Average lIPA Slowness in Textbook Book International

Watch List Reforming Production Production Trade
Classification Copyright 1992-1996 1992-1996 Balances
1990-20002 LawsP 1992-1997

Average IIPA 1.0

Watch List

Classification

1990-2000

N 17

Slowness in -274 1.0

Reforming

Copyright

Laws

N 11 11

Textbook .978 -.018 1.0

Production

1992-1996

N 7 7 7

Book .585 -470 .938 1.0

Production

1992-1996

N 8 7 6 8

(Continues)
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Juction piracy levels, and copyright reform were consistent across the entire

data set and within the eastern European subsample.
Production levels for noneducationally related books, periodicals, and

o papers were not as clearly related to piracy and copyright reform. Before

adjusting for population size, book production was found to be moderately
related to piracy but also moderately related to having moved early to reform
pational copyright laws (Table 13.4). Once production levels were adjusted on a
per capita basis, those relationships became very weak. Book production was
found to have a weak negative relationship with piracy and a weak positive rela-
tionship with delays in strengthening national copyright laws (Table 13.5). The
data are roughly the same for eastern Europe (Tables 13.6 and 13.7).

Before nations’ international trade balances in copyright products were
adjusted on a per capita basis, being on the “Special 301" lists for copyright vio-
Jations had no relationship to the issue of whether a country had a positive inter-
national trade balance in the import—export of books, periodicals and newspa-
pers (Table 13.4). Nor was there any relationship found between trade in copy-
right products and the timing of copyright reform.

However, when trade data were adjusted for population, a weak corre-
Jation was found between the early implementation of national copyright reform
and having a positive trade balance in copyright products (Table 13.5). Piracy,
however, continued to be unrelated to trade when the data were adjusted. For
the eastern European subsample of three cases, piracy was strongly negatively
related with trade in copyright products, while having delayed copyright reform
was almost equally positively related to positive trade balances on both an

adjusted and unadjusted basis (Tables 13.6 and 13.7). However, these findings
must be viewed with great caution as trade data on copyright products were
available for only three eastern European countries.

Finally, it should be noted that analysis showed little relationship
between having moved early to strengthen national copyright laws and having
been removed or downgraded on the “Special 301" lists of international copy-
right pirate nations (Table 13.4). This supports the contention that there is a gap
between having national legal structures protecting copyright and actual
enforcement of those laws. For the 11 nations in the eastern European subsam-
ple, however, there was a weak relationship between early copyright reform and
a lower level of piracy as measured by placement on the Special 301 lists
between 1990 and 2000 (Table 13.6).

When viewed as a whole, these analyses provide support for developing
nations’ arguments that they are better off delaying copyright reform and engag-
ing in piracy than they are complying with international copyright conventions, _1f
the goals are to gain access t0 emerging information and to stimulate domestuc

production of educational materials. It must be noted, however, that one alterna-

tive explanation for the moderate to strong relationship between delgyed copy-
that developing nations

right reform and both textbook and book production i ( S ot
move to strengthen their national copyright laws after domestic production Starts
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1.0
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-917
3

Textbook
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1.0

TABLE 13.6 (Continued)
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Reforming
Copyright
LawsD
824
3
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3
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TABLE 13.7
Eastern European Countries: Correlations Between Piracy, Copyright Laws, Book Production,

Textbook Production and International Trade Balances for Books, Periodicals, and Newspapers,
Adjusted for Population Size of Nation
Average 1IPA Slowness in Textbook Book Intemational
Watch List

Reforming Production Production Trade

Classification Copyright 1992-1996 1992-1996 Balances
1990-20002 Lawsb 1992-1997
Average I1PA 1.0
Watch List

Classification
1990-2000
N 17

Slowness in -274 1.0
Retorming

Copyright

Laws

N 11 11

Textbook .296 571 1.0
Production

1992-1996

N 7 6 7

Book -.066 373 716 1.0
Production

1992-1996

N 8 7 6 8
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However, the UNESCO data on copyright industry production levels do not
indicate how much of the production reported is domestically created material
and how much of the content is imported. Therefore, these findings fail to
address one of the central issues of the international copyright debates.

Nevertheless, these analyses represent the first attempt that has been
made to empirically test the competing arguments about the relationship
between copyright and economic development. Although, as noted earlier,
research has been done on the relationship between national economic activity
and other types of intellectual property such as patents and trademarks, a search
of the literature revealed no empirical tests of the arguments surrounding copy-
right and economic development. This gap in knowledge exists despite the fact
that arguments about that relationship have been the foundation of international
copyright treaties for the past several decades.

The most important conclusion that can be reached from the analysis
reported here is that significant additional research is needed. Moreover, that
research needs to be grounded on careful measures and data collection methods
that generate reliable and comparative data. Additionally, the research needs to
be conducted over a long period of time to allow any effects of changes in law
and policy to show up in production and trade data. And finally, the research
needs to distinguish between the possible variance in the effects of copyright
across the four different points at which information is known to create value in
national economies: creation, production, distribution, and innovation resulting

from access and instrumentality.

CONCLUSION

Although economists still have not developed the tools necessary to measure the
short and long-term economic effects of copyright laws, the fact that such laws
have real and widespread economic impact is becoming increasingly apparent.
Concerns that lack of copyright protections will stymie information creation and
dissemination, combined with the desire to capitalize on the commodity value
of various types of content products, have made increasing the strength of inter-
national copyright regimes a major priority for international negotiation among
developed nations. Moreover, despite long-standing opposition to strong copy-
right enforcement, even developing nations are recognizing that a stronger inter-
national copyright regime may assist them in protecting and developing their
own domestic copyright industries and in protecting their societies from the cul-
tural encroachments of foreign media messages.

Conversely, however, critics of copyright policy argue that laws pro-
tecting the ownership of ideas have significant negative effects on society
including increasing the costs of research and innovation, reinforcing the eco-
nomic gap between developed and developing nations, and encouraging the
consolidation of media corporations and content producers, thus potentially lim-
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The data suggest that nations’ ability to engage in positive internation-
a trade in copyright commodities benefits from having moved to strengthen
Jomestic copyright regulations. The higher level of content exports in nations
that have undergone copyright reform suggests—but doesn’t conclusively
demonstrate—that domestic content creation also may have been enhanced by
copyright reform. One would expect content exports to be related at some level
to the domestic creation of content—and not simply to the reproduction of for-
cign materials. Increased international exports in copyright commodities also
supports development by lowering the trade deficits faced by many nations.

Finally, it must be noted that one element that could not be measured
using the available data was whether information access was being effectively
translated into national innovation. Within the context of the global knowledge
economy, this is, of course, the crucial question. However important it may be
to have vibrant copyright industries as a sector of a national economy, the true
value of information comes from its instrumental nature. Information access,
combined with human inspiration, has the power to transform national
economies through innovation. The ability to innovate will be a key component
to success in the economy of the 21st century.

In the face of such critical and unanswered questions, the appropriate
structure for international copyright law should not be taken for granted.
Policymakers need to recognize that information is not a monolithic concept and
that, consequently, information creates economic value in a variety of ways—
through the knowledge and innovation that emerges from access to information
resources, as well as through the creation, production, distribution, and international
trade in information and content commodities. The complexities of these relation-
ships make it almost inevitable that copyright laws will have differential effects
within that value chain. If so, decisions to develop and enforce copyright laws will
become a series of choices about the benefits that a nation wishes to capture—and
those it is willing to forego—in the knowledge economy.

Clearly, far more needs to be known about the precise nature of the
effects copyright laws have on national economic development, and care needs
to be taken to structure national and international copyright regimes in a way
that captures the greatest array of economic benefits. Research in this area is
just beginning. But in the knowledge economy of the coming century, it is

imperative that future policy on international copyright be grounded in evi-
dence, rather than the endlessly competing arguments that have provided the
foundation of international legal regimes in the past.
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